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basis of the ruling is that both manager and stenographer are in a common em- 
ployment, and under such circumstances the stenographer is not to be regarded 
as a stranger, so as to create a publication in the sense of the law. The subse- 
quent copying of the letter by another employee does not enlarge the publica- 
tion, because the whole is but one act. If it could be said that there is a techni- 
cal publication, it is certainly not an actual one, as understood in the law of 
libel It is doubtful whether it will ever be held as American law that the dic- 
tation, stenographing and copying of a libelous letter will ever be established as 
a damaging libel, if done in the ordinary course of necessary business, and not 
to gratify private malice. — The National Corporation Reporter. 



Conflict of Laws — Action on a Bond in One State for Deficiency 
Arising on Foreclosure of Mortgage Covering Land in Another. — In 
Slumphfv HaUahan and Ahern, decided February, 1905, the Appellate Division 
of the Supreme Court of New York held that, in an action on a bond, made in 
New York to recover for a deficiency arising from the foreclosing of a mortgage 
covering lands in New Jersey, given to secure the bond, the law of New Jersey, 
regulating proceedings to recover on bonds and mortgages and the foreclosure 
and sale of property thereunder, governed, citing Union Nat. Bank of Chicago v. 
Chapman, 169 N. Y. 538 ; Siory on Conflict of Laws, 8th ed., sec. 280. 



Evidence — Personal Injury — X-ray Photograph of Injured Chest 
Admitted. — In C. & J. Elec. By. Co. v. Spenee, 213 111. 223, a skiograph or 
X-ray photo of a portion of an injured plaintiff's chest and body made by an 
expert, was introduced in an action for personal injuries. It was intended to 
show by the skiograph that the plaintiffs heart had been displaced, and that the 
walls of the organ had become thick, and that an abnormally heavy tissue had 
formed on the heart walls. The court held that such photographs are admissi- 
ble in evidence after proper preliminary proof of their correctness and accuracy. 



Accident Insurance — Voluntary Exposure to Unnecessary Danger. — 
In Bateman v. Traveller' a Ins. Co., decided by the St. Louis Court of Appeals in 
February, 1905 (85 S. W. 128), it was held that where one sent back, in the line 
of his duty, to flag a train, sits down on the track, and involuntarily goes to 
sleep, and while in such condition is struck by the train, the accident is not 
caused by his voluntary exposure to unnecessary danger, within the clause of an 
accident policy, exempting the insurer from liability for an accident resulting 
from such conduct on the part of insured, citing Fidelity, etc. Co. v. Chambers, 93 
Va. 138; 24 S. E. 896, 40 L. R. A. 432; Miller v. Ins. Co., 92 Tenn. 167; 21 S. 
W. 39, 20 L. E. A. 765; Keene v. Assn., 161 Mass. 149, 36 N. E. 891; Williams 
v. Assn., 82 Hun, 269, 31 N. Y. Supp. 343, and Id. 133 N. Y. 367, 31 N. E. 
222. 



Building and Loan Associations — Insolvency — Bights of Borrowing 
Members — Consolidation. — In Kentucky Citizens' Building & Loan Association 
v. Dougherty, decided by the Court of Appeals of Kentucky in February, 1905 
(84 S. W. 1179), it was held that a borrowing member of an insolvent building 



1905.] NOTES OF CASES. 1117 

and loan association will not be allowed to apply to his debt the amount paid as 
does, but most take such dividends as on final settlement all the stockholders are 
found to be entitled to; but where the association is solvent all payments made 
are to be credited on the debt. 

It was further held that where a going building and loan association consoli- 
dated with another, forming a new association, which issued new stock to and 
accepted a new note from a borrowing member of the old association, and after- 
wards became insolvent, the borrowing member was not entitled to have credited 
as payments on the loan amounts paid to the old association as dues. 



Criminal Law— Attempt to Commit Abortion — Cf. Secs. 3670, 3888, Va. 
Code 1904. — In People v. Conrad, decided by the Appellate division of the 
Supreme Court of New York, March, 1905, the following is the syllabus : 

"Where the defendant was not a passive instrument in the hands of the entrap- 
ping parties, but did the act with which he was charged voluntarily, with full 
knowledge of the subject and of the consequences which would flow therefrom, 
Held that setting a trap was no defense (following People etc. v. Mills, 91 A pp. 
Div. 331, affirmed on appeal 178 N. Y. 274). 

The evidence showed that the defendant agreed to perform an abortion upon 
a woman for $125, $100 for himself and $25 for the nurse ; that subsequently he 
sent the nurse to the woman's house ; that the nurse made necessary preliminary 
arrangements for the operation ; that the defendant thereafter arrived, carrying 
a satchel containing his surgical implements. It was shown that these instru- 
ments could be used to produce an abortion. It appeared that the defendant 
thereupon received in advance $125 in marked bills; that he thereupon pro- 
duced and laid his instruments upon a chair; strapped the patient upon the 
operating table; sterilized his instruments and hands, and proceeded to use a 
syringe for cleaning the person of the woman; that he then took in his hands a 
speculum which was used for the purpose of enlarging the vagina and enabling 
the operator to obtain a view of the womb, and with this speculum in his hand, 
turned toward the woman. At this stage of the proceeding the woman uttered 
a cry, and detectives, who were in hiding in the adjoining room, entered and 
placed the defendant under arrest. Held that these overt acts tended but failed 
to effect an abortion within the meaning of section 34 of the Penal Code, and 
that the defendant was properly convicted of an attempt to commit the crime of 
abortion (following People, etc. v. Sullivan, 173 N. Y. 122, and People, etc. v. 
Mills, svpra). 

The doctrine that in order to constitute an attempt, the overt act need not be 
the final one towards the completion of the offense and of such a character that, 
unless it had been interrupted, the offense itself would have been committed (as 
laid down in the Sullivan case, supra), reiterated and applied. 

The doctrine that, in attempt cases, the test is the condition of the actor's 
mind and his conduct in the attempted consummation of his design (as laid 
down in the Sullivan and Mills case supra), reiterated and applied." 

Sec. 34 of the Penal Code of New York is substantially the same as sec. 3670, 
Va. Code 1904. 

Under sec. 3888, Va. Code 1904, defining the punishments for attempted 



